Memorandum

To: Commisson

From: John JA Burke

Date: Jenuary 16, 2002

Re: Distressed Property Act

In June 2002, A2539 was introduced to the New Jerse}/ Asembly and S1676,
an identica bill, was introduced to the New Jerssy Senate.™ The hills revise New
Jasey recaveship dautes to  presarve  affordable  housng and  diminate
neighborhood blight. Each has substantid membership support.

On October 21, 2002, the Assembly Housng and Locd Government
Committee reported amendments and referred the reprint of the bill to the Assembly
Approprigtions Committee. S1676 was refared to the Senate Community and Urban
Affairs Committee.

The Statement of October 21, 2002 describes the purposes of the hill and the
main deficiencies of exigting receivership statutes. It provides:.

This hill, as amended by the committee, would revise the
receivership datutes in order to make recevership a more
workable tool for the improvement and preservation of
afordable housng and the dimination of neighborhood
blight. Receivership refers to the intervention of third
paties to mantan and improve propeties when the
owner of record failsto do so.

The bill would reped three exiing receivership dautes 2A:42-79, 4048-212h and
55531 Enacted in 1962, 4048212h was pat of an “Act concerning
municipdities in reaion to the regulation of buildings and dructures and ther use
and occupancy, and supplementing Title 40 of the Revised Statutes”? The dtatute
authorizes a public officer of a municipdity to bring an action in the Superior Court to
be appointed recaiver ex officio to collect rents and income to conform the building to
legd standards.

Enected in 1966, 2A:42:79 authorizes a public officer to bring an action in the
Superior Court to be gppointed recaeiver ex officio if the owner of a multiple dweling
fals to correct violaions of housng codes. Rentd recepts are gpplied firg againg the
cogt of repairs, second againg the codts and expenses of receivership and then againgt
fines and pendties 2A:42-79 is virtudly identicad to 40:48-212h except tha the
former agpplies to substandard resdentid housng while the later goplies to dl
buildings within the competence of municipd jurisdiction.

1 A2539 was introduced on June 17, 2002. S1676 was introduced June 20, 2002. Bonnie Watson
Coleman ad Jerry Green are the primary sponsors of A2539; Nilsa Cruz-Perez, Mims Hackett, John F.
McKeon and Joan M. Quigley are co-sponsors. Richard J. Codey and Robert W. Singer are the primary
sponsors of S1676; Rondd L. Rice, Sharpe James and Shirley K. Turner are co-sponsors.

2 40:48-2.12h gppliesto dl buildings unlike 2A:42-79 which appliesto substandard residential housing.

DISTRESSED PROPERTY —~-MEMORANDUM JANUARY 16, 2003—- PAGE1
/distressedproperty/distressedpropertyM011603.doc



Enected in 1942, and subsequently amended in 1943, 1975 and 1977, H45-
31.1 authorizes a municipdity that hes taken possesson of property by a tax sde to
collect rents and profits from the building and gpply them to the amount due upon the
cetificate of tax sde, and for subsequent taxes and other charges. The municipdity
may use the revenue to correct code violations and to render the property safe and
habitable.

The “Staement” to A2539 correctly notes, “Underlying these laws was the
assumption that the remediaion of specific, previoudy identified code viddions
would be adequate to restore a building to sound and habiteble status” With respect
to municipd ownership by tax sde, the “Statement” points out, “The exiding Satutes
aso assume that once the code violation is remediated or back taxes pad, the right to
collect rents on a property revertsto the owner.”

A2539 and S1676 propose to change the naure of recavership to achieve a
longterm  solution to distressed reddentid  propeties. The hill  entitted  the
“Multifamily Housing Preservation ad Recavership Act” condsts of 33 sections and
would reped the three existing laws on receivership. The sdient festures are: (1) the
supply of financing through a date agency, (2) the definitions of “code vidlation” and
“paty in interest,” (3) the deinestion of the receiver’'s duties and powers, (4) the
receiver’s authority to cregte a “super” priority to obtain financing, (5) the option of
municipdities to forgive tax obligations, (6) the judicid option to goprove a sde of
the propety a bdow maket vaue, and (7) the ddinedtion of an owne’s right of
return.

The two hills are desgned to permit non-profit organizations experienced in
the management and rehabilitation of distressed properties to get control of resdentid
buildings A paty in nteret may bring a receivership petition if there is a violaion of
any code requirement affecting the hedth and safety of the tenants exiging a the time
of filing the petition and provided the vidaion hes persged for 90 days The word
“code’ goplies to: “any housing, property maintenance, fire or other public safety
code gpplicable to a resdentid building, whether enforced by the municipdity or by a
Sae agency.” A “paty in interest” includes a tenant, lien holder, municipa officer
and “ay nonprofit corpordion carying out community development activities
within the municipdity in which the building is located.”

After the petition is filed and the hearing requirements satisfied, the court may
gopoint the recdver and grant any appropriate relief.® That relief includes approving
the plan to operate, manage and improve the building to remedy dl conditions
condituting the grounds for receivership. The receiver has the dautory authority to
contract for repair without advertisement or bidding, to borrow money and incur debt
and to apply for loans from the “Recavership Loan Revolving Fund” that would be
cregted for the purpose of financing the statutory scheme.

The receiver may apply to the court to sl the property and may propose the
mamer of sde. The bill mentions four nonrexclusve dternaives (1) sde a market,
(2 negotisted price to a nonprofit organization qudified to own and operate

3 The petitioner must notice the owner, lienholders, mortgage holders and the municipd officer. The
court would normally gppoint the receiver named in the petition.
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multifamily  rentd  property, (3) converson to cooperaive or condominium
ownership, or (4) e to a tenant in the case of a one to four family building. The
court may order the sde free and clear of dl liens The bill sats the order of priority
for digribution of the proceeds of sde. The bill dso specifies the conditions under
which the building may be returned to the owner.

A2539 and SI1676 improve exising recavership deautes that  gppoint
municipal officers as recelvers ex officio and emphasze correction of isolaed code
violations or the collection of unpad taxes. The hills gopear to embody the idess
proposed by Alan Mdlach and edtablish a sysem for professond non-profit
community development corporetions to teke control of problem properties and
atempt to fix them. The bills contan a comprehensve scheme for the trandfer of
resdentid property from owners to “paties in interest.” The hills dso squardy place
the statute within the jurisdiction of the Department of Community Affairs.

If enacted, A2539 and S1676 would provide a legd framework for
recaeivership actions in the context of dedining resdentid investment property.
Unlike exiging law, the bills dlow broadly defined groups to petition the court to
gopoint a recaver. Although a causd link cannot be edablished between exising
receivership stautes and distressed properties, the bills nevertheless open the process
to private organizations committed to community deveopment and urban renewd.
Therefore, the revised law in this area would subgtantialy improve the New Jersey
receivership statutes.

However, the hills fdl short of a comprehensve revison of New Jarsey law
and didressed propeties. They do not apply to commercid, vacant or incompletely
developed property. They dso ae heavily weghted in favor of recevership rather
than sde to a maket buyer. Whie the remedy of receivership may be an gppropriate
response to certan resdentid investment properties, it may be completdy unfit in
cases of commercid, vacant and incompletdy developed properties. A trandfer of
ownership may provide the best solution to distressed properties of the latter sort. In
addition, the hills do not consolidete, re-compile or reped related lav on the subject
of substandard buildings.

New Jersey is no dranger to dilgpidated properties and to the production of
legidation to solve this problem. In a Memorandum dated May 7, 2001, the dtaff of
this Commission identified severd legidative atempts to correct blight through law;
the memorandum described merely the tip of the iceberg. The New Jersey dtautes are
replete with laws govening unfit buildings public housng, and repar of housng,
demalition and urban homesteading. The laws are found in various titles, such as 2A,
40, 55, to name a few? A revison of New Jersey law requires consolidation and re-
compilationin this area.

4 Eg, 2A:4279 (sppointment of receiver for substandard multiple dwelling); 2A:42-82 (receivership
procedure for substandard multiple dwelling); 20:3-1 e seq. and 40:14B-34 (Eminent domain); 40:48-1
& s5g. (Unfit Buildng Act and demolition authority); 40:48-2.14 (Removing brush, weeds and debris),
4055211 et seq (Blighted Area Act); 54:531.1 (municipa possesson of tax ddinquent property);
40A:12A-23 e s (Locd Redevdopment and Housing Law); 40A:12-31 (Urban Homesteading Act);
5514K-2 & sg (New Jerssy Housng Finance Agency); and 55:1922 e s (New Jersey Urban
Devel opment Corporation).
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A2539 does not address the problems of unoccupied propety and hence
leaves a gagp. The following example illugraes the problem. On July 17, 2001, The
Star-Ledger reported a sory entitted “A Relic Comes Down: Apatments fal to
wrecking bal.” The gpartments were the Washington Apatments in East Orange built
in 1912. They were luxury gpatment buildings that were home to “busness
executives, car dedership owners, and dtockbrokers” The aticle stated that, during
the 1970s the apatments “darted getting dilgpidated, waes (9¢) boarded up and
eventudly began to atract proditutes, drug addicts and homedess people” An East
Orange employee remarked, “It's very medancholy to see the building come down.
It'sared bit of history of East Orangefdling victim to the wrecking ball.”

The atide faled to explan why public officids dlowed the building over a
period of thity years to fdl into “such a deplorable condition that it hed to come
down” given the avalable and abundant legd resources. The aticde dso did not
explan the lack of police enforcement regarding proditutes, drug addicts and
homeess people going in and out of the buildings The history of these apatments
demongrates two points. New Jarsey is decting to destroy its housing stock, even
propety of aguable higoricd vdue, rather than invent novel methods of privae
market solution. A2539/S1676 would not be useful to restore or rehabilitate vacant
resdentia property.

The Commisson’'s proposed Didressed Property Act (DPA) is compatible
with A2539/S1676. The DPA is broader in scope, covering both commercid and
resdentia property, as wdl as vacant and incompletdly developed property. The DPA
provides for receivership but favors sde of property. The DPA dlows any person with
a ound plan and qudified financng to petition the Superior Court to sl the
distressed property. The separate law revison gpproaches can stand together. They do
not compete but offer different solutions to Smilar problems.

Condugon

A2539 and S1676 ae worthy of support. However, they do not address the
problem that the Commisson intended to solve when it undertook the distressed
property act project. Given the morass of datutes that has developed over the past 60
or 70 years it would be gpproprite to revise the dautes deding with dedining
properties, no matter which public policy gpproach the Legidature dectsto teke.
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